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Investigation of
alleged use of
biological and toxin
weapons

independent and impartial investigation
team that conducted the investigation on
the ground. The former is part of the
obligations under Article VII of the BWC;
the latter, under Article VI. Both have been
topics under the intersessional work programmes since 2003.

In Agenda for Disarmament, the Secretary
General of the United Nations noted “we
must continue to strengthen our institutions to prevent any use of biological
weapons, including by strengthening the
implementation of the BWC, and to ensure
that we can mount an adequate response
in case prevention fails.”1 If preventing biological and toxin weapons use fails, two
things are of immediate concern. First, a
humanitarian response to assist and protect the victims of such use. Second, an investigation of the suspected use to determine the facts and report back to the international community the findings of the
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The BWC
Article VI of the BWC states that:
(1) Any State Party to this Convention which finds that any other State
Party is acting in breach of obligations deriving from the provisions of
the Convention may lodge a complaint with the Security Council of
the United Nations. Such a complaint
should include all possible evidence
confirming its validity, as well as a
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request for its consideration by the
Security Council.
(2) Each State Party to this Convention undertakes to co-operate in carrying out any investigation which the
Security Council may initiate, in accordance with the provisions of the
Charter of the United Nations, on the
basis of the complaint received by
the Council. The Security Council
shall inform the States Parties to the
Convention of the results of the investigation.
In basic terms, dealing with breaches of
the Convention, including alleged use, is
at the mercy of the UN Security Council.
As Sweden’s Ambassador remarked in
1980 at the First Review Conference, five
states can “veto even
technical enquiries on the
nature of suspected activities” and the “inequality
of obligations”2 inherent
to Article VI have remained a difficult issue in
principle and practice.
Certain concerns have
been assuaged by the incremental evolution of consultation and clarification procedures (Article V), but the fundamental
problem remains: the BWC lacks a credible
investigation mechanism.

possible, but remains outside of the BWC.
Within the Convention, the acceptance of
on-site inspections and investigation procedures in other agreements indicated that
investigation procedure for the BWC was
possible. Indeed, investigations were central to the negotiations on the Protocol3
and procedures were developed relative
quickly in the negotiations. The details
were contentious, but basic principles
were agreed by early 1999: that only states
parties could request an investigation;
states parties had the right to request an
investigation of any facility whether declared or undeclared under the Protocol;
information and/or evidence was required
to substantiate any compliance concern;
there was to be a short notice period be-

“the most effective and efficient way to resolve the investigation challenge in the
BWC is via the UNSG-led process”

The UNSG mechanism
An influencing factor here is the emergence of the investigation mechanism for
suspected use of chemical and biological
weapons under the Secretary-General of
the United Nations in the 1980s, which
was revitalised in the mid-2000s. In that
regard, an investigation into alleged use is
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tween a request and initiation of an investigation; that every effort had to be made
by the investigated state party to provide
access to buildings or areas; managed access provisions would apply in order to
permit the protection of commercial proprietary and national security information;
investigations would be as least intrusive
as possible; a report on the investigation
would contain only factual information;
and, a political body would consider the
report and decide if further action was required, thus separating fact-finding from
any action to redress a situation of compliance concern.
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These reflect the basic principles of investigation mechanisms as they have
emerged over time and should be uncontentious. However, just as the Protocol negotiations were influenced by the experience with revealed and suspected biological weapons programmes in the 1990s, any
future deliberations about a mechanism
for the investigation of alleged use of biological and toxin weapons will inevitably
be influenced by recent investigations of
alleged use of chemical weapons. Here,
the concerns of Sweden (and others) in
1980 have come to pass: “the Security
Council has failed to live up to its responsibilities.”4 Concerns about the dependability of the Security Council in this area
– investigations – are, therefore both longstanding and legitimate.

priority of states parties in the near-term
should be on an investigation procedure to
determine the facts relating to a specific
concern. Until that time, if the Security
Council fails to unite around a suspected
violation of the Convention – or at least
the veto-wielding states do not block any
investigation – BWC states parties are dependent on the UNSG mechanism or some
other form of ad hoc process.

The authority of the UNSG to initiate and
conduct an investigation into the alleged
use of chemical, biological or toxin
weapons was formalised in 1987 under
resolution 42/37 C which inter alia “requests the Secretary-General to carry out
investigations in response to reports that
may be brought to his attention by any
Member State concerning the
possible use of chemical and
bacteriological (biological) or
toxin weapons that may constitute a violation of the 1925
Geneva Protocol or other relevant rules of customary international law in order to ascertain the facts of the matter,
and to report promptly the results of any such investigation
to all Member States.“5 The authority also required the development of guidelines and procedures for such investigations
and the maintenance of a roster
of qualified experts who may be
Photo credit: J.Carvalho
called upon to conduct such inSeparating fact-finding from attribution
vestigations as required. Under the UN
and attribution from accountability are
Global Counterterrorism Strategy adopted
parts of the overall sequence between deby consensus in 2006, UNGA encouraged
tection and bringing a party into compli“the Secretary-General to update the roster
ance. Attribution and accountability are
of experts and laboratories, as well as the
not minor issues, but because the BWC
technical guidelines and procedures,
falls at the first hurdle (fact-finding), the
available to him for the timely and effi-
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cient investigation of alleged use”6 of
chemical, biological and toxin weapons.
This was duly done and by mid-2015 there
were more than 240 experts and 42 laboratories available to the Secretary General.7
In addition, training programs organised
by some states parties, together with more
recent experience of field and facility investigations, indicate that, while not yet
perfect, the UNSG mechanism can contribute to strengthening the BWC.

plaints about compliance that revolve
around development, production and
stockpiling of bioweapons remain at the
mercy of the UNSC.

The way forward

Within the BWC Protocol all Article I
obligations were covered: field investigations addressed alleged release or use of
agents or toxins, whereas facility investiStates parties to the BWC therefore face a
gations focused on breaches of obligations
choice with regard to Article VI. On the
under Article I. Detailed procedures were
one hand, suspected or alleged use of biodeveloped in both cases. However, the inilogical or toxin weapons can be investigattiation procedure of any investigation reed by the Secretary General.8 Notvealed use to be more egregious than othwithstanding the difficulties of any inveser compliance concerns.9 A stand-alone
tigation, providing the investigation team
investigation procedure for the BWC is not
is provided with access to the location of
likely to emerge in the next few
years. Thus, incremental evolution
and a modular or stepping-stone
approach to strengthening the
Convention suggests that states
parties should consider investigations of alleged use the priority. The
UNSG has already indicated the
intention “to work with Member
States to establish an interim standing capacity to conduct investigations of the alleged use of biological
weapons”10 and the invitation to
address the lack of an investigation
capability is in line with MX5 of the
Photo credit: Alamy
current intersessional process and
its mandate to explore all possible
alleged use in a timely manner, permitted
approaches to strengthening the BWC. It is
to take samples and undertake analysis,
likely that the UNSG mechanism will al and have access to victims, witnesses and
ways exist because it provides a procedure
documentation (e.g. medical records),
for allegations that revolve around nonthere is a reasonable chance that a UNSG
states parties to the CWC and BWC, as
fact-finding investigation will confirm, or
well as the Geneva Protocol; however, its
refute, the suspected use of a disease-causexistence, and updating, serves as a
ing organism. On the other hand, comREVISITING BWC VERIFICATION
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strengthening mechanism and a buildingblock for a capability within the BWC itself.
In addition, the time constraints on the intersessional process and the reluctance of
states parties to increase their financial expenditures on the BWC, further indicate
that the most effective and efficient way to
resolve the investigation challenge in the
BWC is via the UNSG-led process. If states
parties do not support this effort it would
be a telling indicator of the divergence between their statements vis-à-vis strengthening the Convention and their real-world
actions.
The basic principles of fact-finding investigations are not contentious. Developing
further the procedures, modalities and
practices of an investigation can also build
upon existing practices and experience.

Training for the experts on the roster,
agreement on the supporting infrastructure, e.g. validated laboratories,
consideration of the necessary logistical
and resource requirements to conduct a
timely and effective investigation will also
be based on existing knowledge, experience and capabilities. Aside from filling a
worrying gap in the capabilities of the
BWC, supporting the effort of the UNSG
also presents states parties with an opportunity to enhance cooperation and capacity building between and among themselves, establish the groundwork for any
BWC-specific procedures that may be developed and agreed in future years, and
solidify relationships between the Convention, its states parties and other actors who
play a part in the anti-biological weapons
as a whole.

_________________
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