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The Protocol

In its work on developing a protocol to the
BWC, the Ad Hoc Group developed two
interconnected approaches to consultation
and clarification. The first appeared in Ar-
ticle 6 of the composite text and made
provisions to deal with “ambiguity, uncer-
tainty, anomaly or omission” in relation to
the envisaged Declarations. The second
manifest in Article 8 of the Composite Text
and laid out a series of steps and time
frames.! Lennane has argued that “there
was little to these provisions beyond offer-
ing a structure for dialogue, and providing
an option to do something short of launch-
ing a full investigation”.? Moreover, much
of the substance of these provisions had
already been developed through addition-
al understandings under Article V agreed
at earlier Review Conferences.

August 2018

“Article 5 15 broad in its scope
and can be used to address
compliance-related concerns,
but also other problems
that may arse”

BWC Article V

Article V of the BWC stipulates:

The States Parties to this Convention
undertake to consult one another and
to co-operate in solving any prob-
lems which may arise in relation to
the objective of, or in the application
of the provisions of, the Convention.
Consultation and co-operation pur-
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suant to this Article may also be un-
dertaken through appropriate in-
ternational procedures within the
framework of the United Nations
and in accordance with its Charter.

Article V is broad in its scope and can be
used to address compliance-related con-
cerns, but also other problems that may
arise. As Sims has noted, the scope of Arti-
cle V “appears to be as wide as the Con-
vention itself”.?

The Article has advanced over the course
of the evolution of the BWC, with addi-
tional understandings, particularly from
the Second and Third Review Conferences,
fleshing out the expectations under this
Article. Certainly, language from the Sec-
ond Review Conference in 1986 advanced

the Article in a number of ways, including
by:

e affirming the broad scope of the
Article as applicable in address-
ing “any problems that may

arise”;*

e adding “clarification” to the Arti-
cle V toolkit;®

e making provision for States Par-
ties to request "specialised as-
sistance”, thereby permitting
“any State Party to at least initiate
an investigation process through
the specialised assistance provi-
sion ... without the threat of a
formal veto”;° and

* establishing ‘an expectation’ that
States Parties would cooperate in
the event of a consultative meet-
ing.”

Although the Second Review Conference
further encouraged the prompt convening
of a consultative meeting, it was unable to
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develop detailed timelines or procedures
for requesting such a meeting.® This was,
to some extent, rectified at the Third Re-
view Conference in 1991. This meeting
made ‘important steps forward’ with re-
gard to Article V° and States Parties
agreed, amongst other things, that:

e formal consultative meetings
“could be preceded by bilateral
or other consultations”;

* requests for such a meeting
would be addressed to the de-
positaries;

e the depositories would “convene
within 30 days an informal meet-
ing of interested states parties”;
and, subsequently, convene a

formal consultative  meeting
“within 60 days of receipt of the
request”;

* consultative meetings would op-
erate on the basis of rule 28 of the
rules of procedure of the review
conference; and

* the costs would be met by states
parties in accordance with the
UN assessment scale.!’

At the Fourth Review Conference in 1996,
the ongoing work of the Ad Hoc Group
meant that Article V was not given signifi-
cant consideration. Subsequent Review
Conferences in 2001/2, 2006, 2011 and
2016 have largely reaffirmed previous
agreements.

The use of Article V

Article V has been used in both bilateral
and multilateral modes. The open-source
literature reveals several instances of Arti-
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cle V being used bilaterally to deal with
compliance concerns in the 1980s.!! Given
the sensitivities around pub-
licly invoking Article V, there
are likely to be a number of
additional cases where the
Article has been used bilater-
ally to discreetly resolve
problems. In terms of the use
of Article V in multilateral
mode, in June 1997, Cuba
submitted a request to the
Russian Federation, in its ca-
pacity as a co-depositary, to
convene a consultative meet-
ing to address allegations of
“biological aggression” by
the US."? The formal consul-
tative meeting that followed
proved unable to “reach a de-
finitive conclusion with regard to the con-
cerns raised by the Government of Cuba”.
13 Whilst this was perhaps a less than satis-
factory outcome, there was general agree-
ment that the requirements under Article
V had been fulfilled. In addition, the
episode allowed states to have their say,
let “honour be served”, and enabled states
to move on.

A range of options
for a range of
problems

Not all “problems which may arise in rela-
tion to the objective of, or in the applica-
tion of the provisions of, the Convention”
will necessarily be as significant as an al-
legation of biological weapons use. Prob-
lems can arise in relation to inter alia: par-
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ticular cases of dual-use research of con-
cern; gaps or errors in CBM data or con-

Photo credit: Fentzos

cern resulting from other online (mis)in-
formation; suspicious transfers of materi-
als or technology. Comparatively minor
problems, such as ambiguities or errors in
CBM submissions, do not require a formal
multilateral, consultative meeting, but can
be — and likely have been - resolved
through discreet bilateral diplomacy. Oth-
er issues, may benefit from the provision
of reasonable timelines and neutral facili-
tation; yet other more serious problems
may need to be publicly discussed in a
formal multilateral environment. Accord-
ingly, there is a need for what the EU has
described as “a range of options for under-
taking Article V consultations” that are
“commensurate to the gravity of the

issue” .14
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The way forward

Developing a range of options does not
require revisiting the work of the Ad Hoc
Group. As Lennane has stated, the provi-
sion for consultation and clarification un-
der the protocol “are easy enough to re-
produce independently, and indeed al-
ready exist to some extent in the form of
the procedures agreed at the Second and
Third Review Conferences of the
BTWC for consultations under
Article V of the convention”.!> It
does, however, require discussion

The development of suitable
timelines that allow sufficient
time to develop a complete re-
sponse without allowing for pre-
varication.

A role for neutral facilitators in
the form of the ISU or a neutral
third-party state.

Mechanisms for the provision
‘financial and technical as-
sistance’, where appropriate, to

“Developing a range of options

and development of the different  0€S N0L Tequire Tevisiing the work

options that could be considered
both to provide a framework to
operationalise consultations and
clarifications under Article V and
to “increase the interest and willingness of
States Parties to engage in such consulta-

tive procedures”.1

EUY and US'™ Working Papers from the
Eighth Review Conference have already
identified a series of staggered options for
consideration. These range from CBM clar-
ification procedures, to procedures for pri-
vate bilateral consultations, to initiating a
Consultative Committee of Experts. In
seeking to develop these options further it
might be useful to consider:
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of the Ad Hoc Group.”

resolve minor technical issues
identified through Article V con-
sultations.!®

Testing options for Article V con-
sultations through some form of
table-top exercise. This could
serve to both refine procedures
that may emerging in advance
and stimulate engagement in
consultative procedures.
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